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 (This is an extract from the notes prepared by David Smith for his one day workshop on HMO Law & 

Practice). 

 

HMOs for Planning Purposes 

Introduction 

There has not historically been a substantial system for controlling the overall number of 

HMOs in a particular area.  Notably, an HMO licence cannot be refused on the basis that there 

are a large number of other HMOs in a particular area.  

 

This situation has begun to change, partly because of the change in university status 

introduced by the Major government in 1992 and further as a result of the drive by the Blair 

government to radically increase the proportion of the UK population attending university. This 

radical increase in numbers had been linked to a movement by students out of university-

controlled accommodation (as many universities simply did not have enough or had sought to 

sell it off to raise funds) and into the private sector.  

 

The situation came to a head prior to the May 2010 election after increasing number of calls 

for some form of control in the number of HMOs, particularly in areas with high student 

populations, due to the perceived problems caused by the creation of student ghettoes. 

 

The traditional method of controlling property and land use in the UK has been through 

planning control and therefore it was almost inevitable that in April 2010 new forms of planning 

control were introduced in the final days of the Labour government. 

 

Planning Classes 

Planning is controlled by requiring planning consent for a material change of use. To make 

this a little less unwieldy to operate property use is generally split into planning use classes by 

one of a range of Planning (Use Classes) Orders.  

 

Where a change of use does not result in a property moving between use classes it is not 

considered material. Where the use class does change the change of use will probably, but 



does not have to, be considered as material. 

 

C3 Use Class 

Most residential property falls into the C3 planning use class. As originally written this use 

class had major flaws.  It relied on the concept of a household but without having a clear 

definition of what that meant.  This left each planning authority to scrutinise the method of 

living of the residents.   

 

Such things as the number of separate tenancy agreements for parts of the total property, 

whether bedroom doors had locks, and other fairly arbitrary criteria assumed high levels of 

importance despite having little to do with the impact of the property on the area as a whole.  

There was also a tight limit on the number of residents was increasingly anachronous in a 

multi-cultural society where some sections of society live in large groups but as a single family. 

 

 

From April 2010 the C3 use class was amended to read as follows: 

 

 Class C3. Dwellinghouses 

 Use as a dwellinghouse (whether or not as a sole or main residence) by— 

 

  (a) a single person or by people to be regarded as forming a single household; 

(b) not more than six residents living together as a single household where care is 

provided for residents; or 

(c) not more than six residents living together as a single household where no care is 

provided to residents (other than a use within Class C4). 

  

 Interpretation of Class C3 

For the purposes of Class C3(a) “single household” shall be construed in accordance with 

section 258 of the Housing Act 2004  

 

The new use class includes a specific section on interpretation making clear that a household 

is to be interpreted in accordance with that set out in the Housing Act 2004.  It also removes 

the limit of 6 people for single households. 

 

A new C4 use class was also created: 

 

 Class C4. Houses in multiple occupation 



 Use of a dwellinghouse by not more than six residents as a “house in multiple occupation”. 

  

 Interpretation of Class C4 

For the purposes of Class C4 a “house in multiple occupation” does not include a converted 

block of flats to which section 257 of the Housing Act 2004 applies but otherwise has the same 

meaning as in section 254 of the Housing Act 2004. 

 

The new C4 class is specifically for HMOs.  It uses the definitions of HMO as set out by the 

Housing Act 2004 as its basis.  It should be noted that the ‘converted block of flats’ test set out 

in s257 of the Act does not apply for this purpose. 

 

General Permitted Development 

The Town and Country Planning (General Permitted Development) Order 1995 (GPDO) is 

designed to allow movement between some use classes without any form of planning consent 

being required. It is designed to streamline the process further by allowing certain changes of 

use, even though those involve changes in use class.  

 

Initially the Labour government introduced a permitted development amendment order which 

allowed a change in use from C4 to C3 use. Therefore a property could easily be moved from 

HMO to family use. After the election the incoming Conservative-Liberal Democrat 

government fulfilled a Conservative election pledge by amending the permitted development 

order further to allow movement from C3 to C4 use as well. This means that for a lot of smaller 

HMOs planning is not a serious obstacle. 

 

Larger HMOs and Sui Generis Use 

Some uses do not fall into any use class. This is known as sui generis use. It would be 

impracticable to have a use class for every contemplated use and so there are many property 

uses which live within this category.  

 

As there is no use class there is no automatic exemption from planning consent for movement 

into this category from an already extant use class or for a change between uses in this 

category.  

 

Larger HMOs do not fall into the C4 use class and will be within the sui generis category. 

Therefore they may well need planning consent if they represent a material change of use of 



the property. In each case this will depend on degree. So a change from C3 to sui generis 

may well be a change of use but a change from C4 to sui generis may not be if it is only a 

small increase in the number of occupiers. 

 

Article 4 Directions 

However, individual local planning authorities have the ability, as they do with all permitted 

development rights, to restrict their use in their sphere of influence by issuing a local planning 

direction known as an ‘article 4 direction’.  This essentially allows a local planning authority to 

undermine the operation of a permitted development order in its area by requiring planning 

consent anyway.  

 

There is an obligation to notify such an order and planning authorities that make an article 4 

direction and then refuse a planning permission that is only required as a result of that direction 

are obliged to pay compensation for any monetary loss caused by their refusal.  However, the 

compensation obligation only exists for 12 months from the making of the direction and can 

be reduced to 3 months if 12 months notice of the intention to make the direction is given. 

 

It should also be remembered that C4 use only permits occupation by up to 6 persons as an 

HMO and so any HMO with 7 or more residents will require planning consent.   

 

Material Change of Use 

The whole discussion may, in fact, be irrelevant.  For planning permission to be required there 

must be a material change of use of the property.  Contrary to the belief of many planning 

officers a change in use class does not lead to the immediate presumption that there has been 

a material change in use although it is indicative. It is debatable whether every conversion to 

HMO use is a material change in the use of the property.   

 

Some planning decisions (Case Ref: APP/N4205/A/09/2117729) call into question the 

assumption that a change in use from a single family dwelling to an HMO is a material change 

in use and makes clear that each case will need to be considered on its merits. Most local 

authorities are fairly clear that a change from single use to HMO use is a material change but 

it will really depend on the local area, the exact uses in existence and contemplated and the 

specific planning policy in force in that area. 

 



Currently many local planning authorities operate highly restrictive planning policies in relation 

to HMOs. These are most commonly found in conjunction with Article 4 directions. It is unlikely 

that a well-written policy can be easily appealed if the planning officers have acted in 

accordance with it. Key elements which local authorities use to reject planning include parking 

space and bin stores. Being able to demonstrate that your property has sufficient parking for 

the proposed occupation, or that it is not needed, and that the bin storage is sufficient and will 

not be unsightly are key areas which may defeat planning objections.  
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